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DECISION AND ORDER
DENYING BENEFITS

This proceeding arisesfromadamfor benefitsunder the Black Lung Benefits Act, 30 U.S.C. 88
901, et seg., (the Act), and the regulations issued thereunder, which are found in Title 20 of the Code of
Federd Regulations. Regulations referred to herein are contained in that Title.

Benefits under the Act are awarded to cod miners who are totaly disabled within the meaning of
the Act due to pneumoconiosis, or to the survivors of coal minerswhosedeathwasdue to pneumoconiosis.
Pneumoconiosis, commonly known as black lung, isadust disease of the lungs resulting from coal dust
inhaation.
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On September 15, 1998, this case was referred to the Office of Adminidrative Law Judges for a
forma hearing, and on April 20, 2000 was referred to me. The hearing was held before mein Charleston,
South Carolina, on August 24, 2000, where the parties had full opportunity to present evidence and
argument. Thefollowing exhibitswere submitted post-hearing: reportsfrom Drs. Ramsbottom, Levitt, and
Proctor, an affidavit of David Hunt (a co-worker of the miner), Dr. Caffrey’s deposition, and Dr. Fino's
report. (CX 1-4; EX 5-7)' Based on my prior ruling at the hearing, these exhibits are now received into
evidence. Clamant and Employer both filed briefs on the merits on January 16, 2001. In addition, on
February 26, 2001 and March 2, 2001, Employer and Director respectively submitted briefs regarding
gpplication of the Department’ s amended regulations. Claimant did not file a brief regarding this matter.
Asmy order of February 14, 2001 stated that failureto file a brief would congtitute the party’ s positionthat
the new regulaions do not affect the outcome of the case, Clamant isinagreement with Director. Director
argues that gpplication of the amended regulations has no impact on the outcome of the case. For the
reasons et forth below, | find that the amended regulations do not affect the outcome of the case. This
decison is based upon an anadlysis of the record, the arguments of the parties, and the gpplicable law.

l. ISSUES

Employer has conceded that the miner had 29 years of cod mine employment with Cannelton
Industries. (T 21-23) Therefore, the remaining issues presented for resolution are:

1. Whether the miner had pneumoconiosis.
2. Whether the miner’ s pneumoconiosis arose from his cod mine employment.
3. Whether miner’s death was due to pneumoconioss, or whether pneumoconiosswas a

substantia contributor to his death.

1. FINDINGS OF FACT AND CONCLUSIONS OF LAW

A. Procedural Background

This proceeding arises from aclam for survivor’s benefits filed by W. Jean White, the widow of
David F. White (hereinafter “the miner”), on June 20, 1997. (DX 1) TheDidrict Director denied benefits
on October 15, 1997, finding that Clamant had not shown that the miner's death was due to
pneumoconioss. (DX 24) On July 20, 1998, upon reconsderation, the Didtrict Director found that the
miner had pneumoconioss arising out of coal mine employment, and that it was a subgtantidly contributing
cause of death and factor leading to the miner’ sdeath. (DX 33) Employer requested a hearing on August
12,1998. (DX 34)

The following abbreviations are used herein: “DX” refers to Director’s Exhibit; “CX” refers to
Clamant’ sexhibit; “EX” refersto Employer’ sExhibit; “T” refersto the transcript fromthe August 24, 2000
hearing.
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The miner had filed an initia claim for benefits on October 28, 1977. (DX 36-1) The clam was
findly denied by the Benefits Review Board on March 28, 1990. (DX 36-67)

B. Factua Background

The miner was born on February 1, 1918 and died on May 5, 1997. (DX 1) Claimant and the
miner were married on April 18, 1970. (DX 5) Clamant has not remarried and she is the miner’s sole
dependent entitled to survivor’s benefits under the Act. (DX 1)

Clamant was married to, and lived with, the miner at the time of his death. The miner began
working in the mines as an underground mechanic when he was 18 years old, and he quit in 1977. (T
25-26) Hebegan having breething problemsin the 1970s, and began usinginhdersinthe 1980s. Claimant
described the miner as having difficulty “get[ting] theair in.” (T 26-28) Clamant testified that if the miner
smoked cigarettes, he did so behind her back. (T 28) The miner’s previous testimony, in addition to
physician records, show that he began smoking in 1938 and that he smoked approximately ¥2-1 pack of
cigarettes aday, on and off, until 1977. (DX 36-43, pp.14; DX 10, 36-40, 36-41) Dr. Kleinerman and
Dr. Fino submitted reports based onareview of the miner’s medical and hospital records (some of which
are found only by reference to thesereports), and noted that the miner’ s periodic smoking continued into
the 1990s. (EX 3, EX 6) | find that the miner smoked ¥ pack of cigarettes a day, on and off, for &t least
40 years. The miner died suddenly while walking on the beach. (T 39)

C. Entitlement

Thisdamwasfiled onJdune 20, 1997. Therefore, theregulationsfound at Part 718 are applicable.
Under Part 718, benefits are provided to dighble survivors of a mine whose death was due to
pneumoconioss. 8§ 718.205(a). Section718.205 providesthat inorder to establish entitlement to survivor's
benefits under Part 718, Claimant must prove that the miner had pneumoconioss, that it arose out of his
coal mine employment, and that the miner’ sdeath was due to pneumoconiosis. § 718.205. Claimant has
the burden of establishing each eement of entitlement by a preponderance of the evidence. Director
OWCP v. Greenwich Callieries, 512 U.S. 267 (1994).

Presence of Pneumoconiosis

There are four means of establishing the existence of pneumoconios's, st forth at
§ 718.202(a)(1) through (4):

a X-ray evidence. § 718.202(a)(1).
b. Biopsy or autopsy evidence. § 718.202(8)(2).

C. Regulatory presumptions. § 718.202(a)(3).
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(@) § 718.304 — lIrrebuttable presumption of tota disability due to
pneumoconiossif thereis evidence of complicated pneumoconioss.

2 § 718.305 — Where the claim wasfiled before January 1, 1982, there is
arebuttable presumption of total disability due to pneumoconiogs if the
miner hasprovenfifteen(15) years of cod mine employment and thereis
other evidence demondréting the existence of a totdly disabling
respiretory or pulmonary impairment.

3 § 718.306 — Rebuttable presumption of entitlement gpplicable to cases
where the miner died on or before March 1, 1978, and wasemployed in
one or more coa mines prior to June 30, 1971.

d. Physicians' opinions based upon objective medical evidence. § 718.202(a)(4).

The U.S. Court of Appeds for the Fourth Circuit has held that, in considering whether the
presence of pneumoconios's has been established, “al relevant evidence is to be considered together
rather than merdly within discrete subsections of § 718.202(a).”> 1dand Creek Coal v. Compton, 211
F.3d 203, 208 (4th Cir. 2000).

X-ray evidence, § 718.202(a)(1)

Under § 718.202(a)(1) the existence of pneumoconioss can be established by chest X-rays
conducted and classified in accordance with 8 718.102. The record contains the X-ray interpretations
summarized in the table below.®

DATE OF DATE EX. NO. PHYSICIAN RADIOLOGICAL I.L.O.
X-RAY READ CREDENTIALS CLASSIFICATION
10/08/79 10/08/79 DX 36-18 Gde BCR, B 2/1
10/08/79 01/14/80 DX 36-16 Smith BCR, B Unreadable
04/21/80 04/21/80 DX 36-19, 20 Gde BCR, B 2/2
04/21/80 06/14/80 DX 36-17 Elmer BCR, B 0/0

2This cases arisesinthe jurisdictionof the Fourth Circuit becausethe miner’ s coal mine employment
took placein West Virginia

3A B-reader (“B”) isaphysician who has demonstrated a proficiency in assessing and dassifying
X-ray evidence of pneumoconioss by successful completion of an examination conducted by the United
States Public Hedlth Service. 42 C.F.R. 8 37.51. A physician who is a Board-certified radiologist
(“BCR") has received certification in radiology or diagnostic roentgenology by the American Board of
Radiology, Inc., or the American Osteopathic Association. 20 C.F.R. 8§ 727.206(b)(2)(iii).



5

DATE OF DATE EX. NO. PHYSICIAN RADIOLOGICAL I.L.O.
X-RAY READ CREDENTIALS CLASSIFICATION
01/27/81 01/27/81 DX 36-23 Bassali BCR, B* 11
11/19/84 11/19/84 DX 36-41 Cunningham BCR, B® o1
11/19/84 02/10/85 DX 36-41 Cole BCR, B 0/0
11/19/84 03/28/85 DX 36-38 Renn B Negative
11/19/84 06/17/85 DX 36-38,40 | Wheeler BCR, B Negative
01/21/87 08/18/97 DX 12 Sargent BCR, B Negative
01/21/87 09/28/99 EX 4 Gayler BCR, B Negative
01/21/87 09/28/99 EX 4 Scott BCR, B Negative
01/21/87 09/29/99 EX 4 Whesler BCR, B Negative
11/15/88 08/18/97 DX 14 Sargent BCR, B Negative
11/15/88 08/18/97 DX 13 Sargent BCR, B Negative
11/15/88 09/28/99 EX 4 Gayler BCR, B Negative
11/15/88 09/28/99 EX 4 Scott BCR, B Negative
11/15/88 09/29/99 EX 4 Whedler BCR, B Negative
04/17/89 08/18/97 DX 15 Sargent BCR, B Negative
04/17/89 09/28/99 EX 4 Scott BCR, B Negative
04/17/89 09/28/99 EX 4 Gayler BCR, B Negative
04/17/89 09/29/99 EX 4 Whedler BCR, B Negative
07/17/92 08/18/97 DX 16 Sargent BCR, B Negative
07/17/92 09/28/99 EX 4 Gayler BCR, B Negative
07/17/92 09/28/99 EX 4 Scott BCR, B Negative
07/17/92 09/29/99 EX 4 Whedler BCR, B Negative
05/03/94 05/03/94 DX 10 Hewitt BCR® Negative
01/30/95 08/18/97 DX 17 Sargent BCR, B Negative
01/30/95 08/18/97 DX 18 Sargent BCR, B Negative
“www.abms.org
Swww.abms.org

Swww.abms.org
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DATE OF DATE EX. NO. PHYSICIAN RADIOLOGICAL I.L.O.
X-RAY READ CREDENTIALS CLASSIFICATION
01/30/95 09/28/99 EX 4 Gayler BCR, B Negative
01/30/95 09/28/99 EX 4 Scott BCR, B Negative
01/30/95 09/29/99 EX 4 Whesler BCR, B Negative
10/30/95 10/30/95 DX 10 Speir BCR’ Negative
10/30/95 08/18/97 DX 20 Sargent BCR, B Negative
10/30/95 08/18/97 DX 19 Sargent BCR, B Negative
10/30/95 09/28/99 EX 4 Gayler BCR, B Negative
10/30/95 09/28/99 EX 4 Scott BCR, B Negative
10/30/95 09/29/99 EX 4 Whesler BCR, B Negative
07/26/96 08/18/97 DX 21 Sargent BCR, B Negative
07/26/96 09/28/99 EX 4 Scott BCR, B Negative
07/26/96 09/28/99 EX 4 Gayler BCR, B Negative
07/26/96 09/29/99 EX 4 Whedler BCR, B Negative
01/15/97 01/15/97 DX 10 Speir BCR® Negative
01/15/97 08/18/97 DX 22 Sargent BCR, B Negative
01/15/97 08/18/97 DX 23 Sargent BCR, B Negative
01/15/97 09/28/99 EX 4 Gayler BCR, B Negative
01/15/97 09/28/99 EX 4 Scott BCR, B Negative
01/15/97 09/29/99 EX 4 Whedler BCR, B Negative

It is wdl established that the interpretation of an X-ray by a B-reader may be given additiond

Biopsy or autopsy evidence, § 718.202(a)(2)

www.abms.org

Svww.abms.org

weght by the fact finder. Sharpless v. Cdlifano, 585 F.2d 664, 666667 (4th Cir. 1978); Aimone v.
Morrison Knudson Co., 8 BLR 1-32, 34 (1985); Mattin v. Director, 6 BLR 1-535, 537 (1983). The
Benefits Review Board has dso hdd that the interpretation of an X-ray by a physician who is a B-reader
aswdl asaBoard-certified radiologist may be given more weight than that of a physicianwho isonly aB-
reader. Scheckler v. Clinchfidd Coal Co., 7 BLR 1-128, 131 (1984).
overwhelmingly negetive for pneumoconioss.

The X-ray evidence is
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A determination that pneumoconios's is present may be based on a biopsy or autopsy. §
718.202(8)(2).

The record contains the report of five pathologists, Dr. Edward L. Proctor, Dr. Jerome
Kleinerman, Dr. Richard Naeye, Dr. Morton Levitt, and Dr. P. Raphael Caffrey. These physicians
rendered opinions based on the miner’s autopsy materid, and, with the exception of Dr. Proctor who
performed the autopsy, aso based on the miner’s medical history and records. These opinions are
summarized below.

Dr. Proctor (Board-certified in Anatomic and Clinicd Pathology, and Forensc Pathology)
performed the miner’ s autopsy on May 6, 1997. (DX 7, 8) The autopsy reveded that the miner’ s heart
weighed 950 grams and that the miner had two didtinct coronary artery bypass grafts. The autopsy dso
showed Ieft ventricular hypertrophy and dilatation. (DX 7) Dr. Proctor reported that on gross examination
he saw “prominent anthracoss’ and he summarized hisfindings, Sating that the miner’ s lungs showed:

extensve anthracoss within the pleurd areas. There were focd areas of intrapulmonary
fibrod's with aggregates of pigment laden macrophages. These aress of fibrosis were
localized to areas adjacent to bronchi and bronchid lumens. Areasof diffuse scarring were
not identified. ...The lungs revealed evidence of focd fibrogs with accumulaions of
anthracotic pigment and numerous macrophages...condstent with cod worker’s
pneumoconios's of the smple type. The Smple type of cod worker’s pneumoconiosisis
most often characterized by areas of pigmented macrophages with surrounding fibross.

(DX 7) He diagnosed “arteriosclerotic cardiovascular diseass” and “pulmonary congestion with
anthracossand focal fibrogs (coa workers' pneumoconios's, Smpletype).” (DX 7) Dr. Proctor’ sautopsy
report constitutes evidence of the presence of pneumoconiosis.® § 718.106(c).

Dr. Kleinerman (Board-certified in Anatomic and Clinica Pathology) reviewed dides of the
autopsy materia, and in areport dated August 1, 1999, wrote that lung tissue showed a

smal amount of black granular pigment in the subpleurd and perivascular interstitial
connectivetissues. Thereisno evidence of ample CWP nor of complicated CWP. Severd
lung sections show locdized areas of nonspecific interditid fibrossin the subpleura and
adjacent parenchymal lung tissue. A solitary focus of hemorrhage is observed in one
section. A rarelesion of centriacinar emphysemaispresent. Therearefoci of intraa veolar
macrophage clustersin arare areaof lung. A smdl to moderate number of smdl arteries

*InaMay 20, 1998 letter, Dr. Proctor wrote that the autopsy evidence* definitdy meetsthe criteria
for ample coal workers' pneumoconioss.” (DX 32) InaSeptember 6, 2000 letter he conducted asecond
review of the autopsy material and wrote that “combined with [the miner’s] working history,” changesin
the miner’ slungswere“ conagtent with...coa worker’ spneumoconioss.” (CX 3) | findthat neither of these
letters add to or detract from the probetive vaue of theinitia autopsy report as it regards the presence of
pneumoconiog's.
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and arterioles have a thickened fibromuscular wall. ... There are small deposits of black
granular pigment in the lymph node parenchyma but no areas of fibross. ... The section of
myocardium reveds aminima extent of interditia fibross.

(EX 3, p.6) Based onareview of theautopsy dides, the autopsy protocol, the desth certificate, pulmonary
functionand arterial blood gas studies, X -ray reports, and medical records, Dr. Kleinermanconcluded that
there was no evidence of “any puimonary disease due to coa mine dust exposure.” (EX 3, p.7) Dr.
Kleinerman'sreport is entitled to sgnificant weight as it is well-reasoned and documented.

Dr. Naeye (Board-certified inAnatomic and Clinica Pathology) reviewed the autopsy materia and
submitted areport and testified inthiscase. (EX 1, 2) Inareport of July 16, 1999, Dr. Nagye wrote that
the microscopic examination of the lung tissue reveded:

a very smal amount of black pigment in the subpleural space and adjacent to some
bronchioles and amd| arteries. All of the black depostsarefar lessthan 1 mmin diameter
and do not have any independently associated fibrous tissue. [...] Foca emphysemais
absent and there are no tiny birefringent crystas associated with the anthracotic pigment.
Without a history | would not have known that [the miner] had ever mined cod because
some non-miners have as much black pigment in their lungs as is present in the current
lungs. There are afew anthracotic macules without associated fibross, focad emphysema
or admixed birefringent crystds. No anthracotic micronodulesor larger black lesonsare
present. Thusno lesonsare present thet fulfill the minimd criteriafor the diagnogs of any
form of cod worker’s pneumoconiogs or slicoss.

(EX2)

Dr. Naeye dso tedtified in a depodition on July 20, 1999. (EX 1) He reiterated the findings
contained in his writtenreport and stated that inorder to diagnose pneumoconios's, there must be “fibrous
tissue mixed withthe black pigment, or...arimof destruction of lung tissue around the black pigment, which
we cal foca emphysema,” and that, inthe case of this miner, neither was present. (EX 1, p.12) Heopined
that the miner’ sfibross was probably residud fibrogs froma previous infection, commonin older persons
whose bacterid infections were not likdly to have been treated with antibiotics. (EX 1, p.12-13, 17) Dr.
Naeyetedtifiedthat becausethe pigment was not associated withthe fibrous tissue, the rdaionship between
the two was “fortuitous rather than cause and effect,” confirmed by the fact that the fibrosis contained no
“freedlica” or “birefringent crystals.” (EX 1 p.11, 16-17) Finaly, he disputed Dr. Proctor’ s opinionthat
the pigment was actudly in macrophages and he testified as follows:

[Dr. Proctor’s| description is not correct. The anthracotic pigment is deposited in the
tissues around amdl arways and very small arteries. It's around the second and third
order respiratory bronchioles inthe lungs, and itsnot inmacrophages. The black pigment
you see in macrophages is from other kinds of smoke contamination of the local
environment. [The miner] retired...twenty years before he died, and there would not be
any black pigment in macrophages twenty years after he left exposure to cod mine dust.
Whatever was present and still around would be deposited in tissues and wouldn't be in
macrophages.



(EX 1, p.14-15, 19) Inaddition to reviewing the autopsy materid, Dr. Naeye reviewed the miner’ sdeeth
certificate and his medica records, which included pulmonary function studies and X-ray reports. He
testified that there was no evidence of any lung diseaserelated to coal dust exposure. (EX 1, p.15, 21) Dr.
Naey€e sopinion is entitled to sgnificant weight asit is well-reasoned and documented.

Dr. Levitt (Board-certified in Anatomic and Clinical Pathology) conducted areview of the autopsy
materid and in areport dated September 12, 2000, Dr. Levitt found:

[multifocd] anthracoss...mild to moderateindegree. ...[T]he fibrods isaso multifoca and
tends to be perivascular, with accompanying pigmentation including anthracotic pigment
inmacrophages, and peribronchiolar. Sub-pleura fibrossis mild to moderate. ...[T]here
is a subtle increase in interdtitid septae and multiple foci of emphysema. [...] There is
evidence in my review of the dides of pulmonary fibross, vascular changes and focal
emphysema as hasbeendescribed in CWP. Inaddition, there are bronchitic changesthat
are indiginguisheble from “industrial bronchitis” These changes are superimposed on
changes related to along smoking history.

(CX 2) Based on his review of medica records and the autopsy materid, Dr. Levitt concluded that the
miner had smple coal workers pneumoconiods based on his findings of pulmonary fibross, vascular
changes, and foca emphysema. Dr. Levitt's report corroborates Dr. Proctor’s autopsy findings and is
entitled to substantial weight as it is well-reasoned and documented.

Dr. Ceffrey (Board-certified in Anatomic and Clinical Pathology) reviewed the autopsy materia
and in his report dated October 5, 2000, he wrote that the autopsy materid of the miner’ s respiratory
system showed:

evidence of acute vascular congestion noted in many areas on dl these sections of lung
tissue, and in some avedli there are macrophages. In a few areas, these macrophages
contains a smal amount of pigment which could well be hemosiderin pigment. In these
sections thereisamild amount of anthracotic pigment noted subpleurdly and around smdl
blood vessdls. ...Thereismild, focd interdtitia fibrossnoted. Thereis a minimd or mild
degree of centrilobular emphysema noted. The smdl and medium szed blood vessels
show some thickening of the fibromuscular walls. No vasculitisis identified.

(EX 5) Dr. Caffrey found that the areas of the miner’ s lungs which showed “interdtitia fibross’ were not
associated with pigment, and that the fibrosis was therefore non-specific. (EX 7, p.10) Dr. Caffrey dso
found mild centrilobular emphysema, but he attributed it to the miner’s past history of cigarette abuse, not
exposureto coal dust. (EX 6) He attributed the vascular changes and enlarged bl ood vessels he observed
to the age of the miner, not to a pulmonary condition. (EX 7, p.15-17) Dr. Caffrey concluded that the
miner had no “occupationdly acquired lung diseasg’ and that the autopsy dides showed no lung disease
related to coal dust. (EX 5) Dr. Caffrey aso concluded inhiswrittenreport that “if apatient hasonly amild
degree of ample coal workers' pneumoconiogs, his pulmonary condition does not deteriorate when he
leavesthemines” | find thet this Satement diminishes the weight of his opinion regarding the presence of
pneumoconiosis, as it is irraiond in light of Fourth Circuit law which recognizes the “assumption of



10

progressvity” of pneumoconios's under the Act. Eastern Associated Coal Corp. v. Director, OWCP, 220
F.3d 250, 258 (4th Cir. 2000).

Discussion of Autopsy Evidence

Dr. Levitt disputed both Dr. Naeye and Dr. Kleinermanonthe basis that ther find determinations
wereincongsent withthe Pathology Standardsfor Coal Worker’ sPneumoconiosis[hereinafter “ Pathol ogy
Standards’] (published in the Archives of Pathology and Laboratory Medicine 103:379-432, 1979).
Specificaly, Dr. Levitt argued that Dr. Naeye's report of “anthracotic pigment deposited in the tissues
around smdl airways and very small arteries’ meetsthe Pathology Standards' criteria of pneumoconios's,
which describes that a“vascular leson...specific for coal miners’ isone inwhichthe “smdl muscular artery
isinvested by amantle or cuff of coa dust.” (CX 2) Dr. Levitt dso arguesthat Dr. Kleinerman'sfindings
as st forth above, correspond to the Pathology Standards' description of a characteristic coal workers
pneumoconiods “macular leson” and “vascular leson” aswdll.

Although there appears to be ambiguity as to whether the terms used by the pathol ogists describe
clinica or lega pneumoconioss in ther respective reports and testimony, each of the pathologists who
found no pneumoconiosis (Drs. Klenerman, Naeye, and Caffrey) a so concluded that they saw no evidence
of any coal dust-induced lung disease, thus encompassing the concept of lega pneumoconioss in thar
conclusons. Although thereisambiguity when Dr. Levitt refersto the Pathology Standards, because legd
pneumoconioss is encompassed within clinica pneumoconiods, Dr. Levitt's reliance on the Pathology
Standards, is nevertheless probative in terms of contradicting the reports of both Dr. Nagye and Dr.
Kleinerman. Further, | notethat no explicit reference to the Pathology Standards was made by ether Drs.
Naeye or Kleinerman. Dr. Caffrey, on the other hand, refers to the Pathology Standards and states that
the lesion of cod workers pneumoconiosis is characterized by “cod dust-laden macrophages at division
of respiratory bronchids that may exist within aveoli and extend into the peribronchid, or interditium, with
associated reticulin depositsin focad emphysema,” and that athough he saw anthracotic pigment he found
that “it did not simulate the productionof reticulin, nor did it dimulate collagenformation.” (EX 7, p.7-8)
When testifying about the presence of macules, Dr. Caffrey tetified:

| do not in mysdlf, say that there is macules [Sic] present. | don't know what that means
March 23, 2001. | need to further define that macule. In other words, does the macule
conggt of anthracotic pigment with or without the productionof reticulinand soforth. It's
hard for me to...know what Dr. Nagye meant or how [Dr.] Levitt isinterpreting him.

(EX 7, p.12-13) In addition, when asked to describe Dr. Levitt's findings of “the smdl muscular artery
invested by amantle or cup of cod dust” consistent with the Pathology Standards, Dr. Caffrey testified:

the leson of CWP...is sometimes present around these small arteries or arterids. There
is thickening of the walls of these vessels. That doesn’'t mean that the patient has
pulmonary hypertension at dl. In fact, even if | were to say that [the miner] had coa
workers pneumoconioss, to me it doesn't explain his problems...
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(EX 7, p.15-16) | find that Dr. Caffrey’ s latter testimony does not effectively rebut Dr. Levitt's findings
of vascular lesons and thar rdaionship to pneumoconioss, but rather attacks only Dr. Levitt'sconclusion
asit related to pulmonary hypertenson. | find that Dr. Caffrey’s tesimony regarding macules does not
effectively rebut Dr. Naey€ s notation of “anthracotic macules.”

Based on the foregoing, | find that Dr. Proctor’ s opinion — supported by that of Dr. Levitt —
establishesthat the aLtopsy evidenceispositive for pneumoconiosis!® A positivefinding of pneumoconiosis
is further supported by the fact that Dr. Naeye himsdlf noted the presence of “anthracotic macules” The
autopsy evidence condtitutes evidence of the presence of pneumoconioss. § 718.106(c).

Regulatory presumptions, § 718.202(a)(3)

A determination of the existence of pneumoconioss may aso be made using the presumptions
described in 88 718.304, 718.305 and 718.306. Section 718.304 requires X-ray, biopsy, or equivalent
evidence of complicated pneumoconioss, a condition not present in this case.  Section 718.305 is not
goplicable because this dam was filed after January 1, 1982. § 718.305(e). Section 718.306 is only
goplicable in the case of a deceased miner who died before March 1, 1978. Since none of these
presumptions is applicable, the existence of pneumoconioss has not been edablished under §
718.202(a)(3).

Physicians' opinions, § 718.202(a)(4)

The fourthway to establi shthe exi stence of pneumoconios's under § 718.202 is set forthasfollows
in subparagraph (a)(4):

A determination of the existence of pneumoconiosis may also be made if a physician,
exercisng sound medica judgment, notwithstanding a negetive x-ray, finds that the miner
suffers or suffered from pneumoconiosis as defined in 8 718.201. Any such finding shall
be based on objective medica evidence such as blood-gas studies, e ectrocardiograms,
pulmonary functionstudies, physica performancetests, physica examination, and medica
and work higtories. Such afinding shall be supported by a reasoned medica opinion.

Section 718.201(a) (effective onJanuary 19, 2001) defines pneumoconioss as“achronic dust disease of
the lung and its sequelae, induding respiratory and pulmonary impairments, arisng out of cod mine
employment” and “includes both medica, or ‘clinical,” pneumoconioss and statutory, or ‘legd,
pneumoconioss” New §718.201(a)(2) broadly defineslegd pneumoconioss as any “chronic restrictive

19 give no deference to Dr. Proctor’s report merely because he was the autopsy prosector, as
there is no argument that performing the gross examination “provided him with an advantage over the
reviewing physicians” Urgalitesv. Bethenergy Mines, Inc., 17 BLR 1-20, 23 (1992); see dso Bill Branch
Coal Corp. v. Sparks, 213 F.3d 186, 192 (4th Cir. 2000) (*ALJs are not to credit the opinions of an
autopsy prosector, to the exclusonof al other experts, solely because the autopsy prosector wasthe only
physician to examine the whole body near the time of death.”)
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or obstructive pulmonary disease arising out of cod mine employment.”** Section 718.201(b) provides:

[A] disease“aigng out of coal mine employment” includes any chronic pulmonary disease
or respiratory or pulmonary imparment sgnificantly related to, or substantidly aggravated
by, dust exposure in coad mine employment.

Hndly, new § 718.201(c) providesthat pneumoconiogs is” recognized as alaent and progressive
disease which may first become detectable only after the cessation of coa mine dust exposure.”*?

As the physcdans consdered pulmonary function studies and arteria blood gas studies in
determining the presence of pneumoconioss, the results of these sudies are summarized below.

The record contains the following pulmonary function studies™®

DATE EX. PHYSICIAN | AGE | FEV, | FVC | MVV | FEV,/ | EFFORT | QUALIFIES
NO. FvC
10/08/79 DX 36-14 Cardona 60 3.50 — 115 — Good No
01/27/81 DX 36-23 Rasmussen 62 3.61 444 | 152 81% — No
11/19/84 DX 36-36 Abernathy 66 3.62 421 | 129 86% Good No
10/21/91 DX 11 Trask 73 3.08 361 | — 85% — No

“pyrsuant to the Preiminary Injunction Order of U.S. Didrict Judge Emmet G. Sullivan on
February 9, 2001 (staying action on pending Black Lung cases except where the vaidity of the amended
regulaion is not at issue), inanorder of February 14, 2001, the undersigned directed the parties to submit
briefs addressing whether the gpplication of amended regulatory provisions at 20 C.F.R. 88 718.104(d),
718.201(8)(2), 718.201(c), 718.204(a), 718.205(c)(5), or 718.205(d) affect the outcome of the indant
cdam. Inregards to the amended regulation’s definition of lega pneumoconioss, Director contends that
this is congstent with, and codifies, existing Fourth Circuit law which recognizes this principle. Gulf and
WesternIndudriesv. Ling, 176 F.3d 226, 231-32 (4th Cir. 1999); Richardson v. Director, OWCP, 94
F.3d 164, 166 n.2 (4th Cir. 1996). (Director’s Brief a 3) | agree and further find that there are no
physicianopinions of record that hinge onadispute asto whether the miner had aredtrictive or obstructive
condition, and therefore had, or did not have, pneumoconiosis. Thus, amended regulation § 718.201(a)
does not affect the outcome of this case.

2Director contends that this is consistent with, and codifies, exising Fourth Circuit law which
recognizes this principle. Eastern Associated Coal Corp. v. Director, OWCP, 220 F.3d 250, 258 (4th
Cir. 2000). Director argues, therefore, that gpplication of the amended regulation has no impact on the
outcome of the case. (Directors s Brief at 4-5). | agree.

None of the pulmonary function studies were conducted after January 19, 2001 and therefore
the provisions found at amended § 718.103 do not apply to these studies. § 718.101.
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DATE EX. PHYSICIAN | AGE | FEV, | FVC | MVV | FEV/ | EFFORT | QUALIFIES

NO. FVC

12/04/92 | DX 10 Cohen 74 260 |316 | — 82% | — No

02/09/95 | DX 11 Trask 76 290 | 349 | 77 8% | — No

The record contains the following arterid blood gas study:
DATE EX. PHYSICIAN pCoO, pO, QUALIFIES
NO.

01/27/81 DX 36-23 Rasmussen 39 68 No
33 87 No*

* post-exercise

Dr. Ramsbottom and Dr. Fino submitted current opinions regarding the presence of
pneumoconiosis. Dr. Trask’s medica records are dso in evidence, as is a previous opinion of Dr.
Abernathy. This evidence is summarized below.

Dr. John G. Ramshottom, Sr. (miner's tredting physician/cardiologist)* wrote a letter on
September 1, 2000 and reported that the miner:

had a history of black lung disease aswell asheart disease. Over the course of ten years
that | took care of him, he continualy complained of a lot of shortness of breath with
genera symptomsindicative of numoconioss[sc] aswel as chronic obstructive pulmonary
disease and heart disease. [The miner] repeatedly complained of labored breathing and
inability to catch his breath and inmy medical opinion, pneumoconioss had alot to do with
his demise and genera medica condition.

(CX 1) Dr. Ramshottom'’s records, which are also part of the record, contain reports and letters he
received from other physicians®® (DX 10) Thismateria containsno diagnosis of pneumoconiosisnor any
other pulmonary condition. In fact, in aletter from Dr. Cohen to Dr. Ramsbottom, dated December, 4,
1992, Dr. Cohen wrote that “[i]t is difficult to say what is going on with [the miner]. Either he has some
sort of bronchospastic disorder which is not evident at the time of his evduation, or the etiology of his
dyspneais non-pulmonary.” (DX 10) In aletter of July 26, 1996 to Dr. Ramsbottom, Dr. Trask wrote
about the miner’s symptoms of coughing and sputum production and concluded: “As dways, | have had

“Employer contends that amended § 718.104(d) affects the outcome of the case because it
changesthe manner inwhichatreeting physician’ sopinionisweighed. (Employer’ sBrief a 2) AsDirector
argues, however, Employer overlooks that 8 718.101 provides that revised § 718.204 applies only to
evidence adduced after January 19, 2001, and therefore does not gpply to the ingtant case. (Director’s
Brief a 2). | agree.

15Dr. Ramshottom’s handwritten notes, which are part of the record, areillegible.
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adifficuit time discerning what isdue to heart failure and what is due to [the miner’s| lungs” Dr. Trask did
not diagnose pneumaoconiogsin thisletter to Dr. Ramsbottom. | find that Dr. Ramsbottom’s September
1, 2000 letter is not supported by any objective data, and does not support afinding of pneumoconioss.

Dr. Joseph Trask (Board-certified in Internd Medicine and Cardiovascular Disease; ming’s
tresting physdan) submitted pulmonary function studies which appear to be related to his previous
treatment of the miner. These pulmonary function studies contain no diagnos's of pneumoconioss or other
pulmonary conditionrelated to coal dust exposure. Asdiscussed above, in aletter of July 26, 1996 to Dr.
Ramsbottom, Dr. Trask wrote about the ming’s symptoms of coughing and sputum production and
concluded: “Asadways, | have had a difficult time discerning what is due to heart failure and what is due
to [the miner’g| lungs” | find that this is equivoca and that none of these reports support a finding of
pneumoconioss.

Dr. Abernathy (qualifications not of record) noted in areport dated November 21, 1984, that the
miner’s symptoms of shortness of breath, coughing, Sputum production, and dark mucous. He performed
an examindion and laboratory tests. He reported that a chest X-ray revealed fibross. He diagnosed
pneumoconiogs despite “norma pulmonary mechanics,” but determined that the miner was not totally
disabled. | find that his report is supported by objective data and, despite its age, supports a finding of
pneumoconioss. (DX 36-36)

Dr. Gregory Fino (Board-certified in Interndl Medicine and Pulmonary Disease) reviewed the
medical evidence of record. Hereviewed X-rays, arteria blood gas and pulmonary function studies, and
the autopsy materid. Hewrotethat “ asto the presence or absence of pneumoconiosis, | personally would
clearly rely on Drs. Naeye and Kleinerman. Both of them helped to writethe standardsfor the pathologic
detection of pneumoconioss” Hefurther wrotethat there is*insufficient objective medica datato judtify
adiagnosis of smple coa workers pneumoconiosis” | find that Dr. Fino's report is not well-reasoned
because he bases his conclusion primarily on the findings of Dr. Naeye and Dr. Kleinerman. As| have
found that these pathol ogy reports were outweighed by the reports of Dr. Proctor and Dr. Levitt, | find that
this underminesthe weight to be attributed to Dr. Fino’ sopinionregarding the presence of pneumoconios's.

Weighing the Medical Evidence Together

Despite the negetive X-ray reports, in light of the highly probative autopsy evidence, | find that the
opinions of Dr. Proctor and Dr. Levitt, incombination with the opinion of Dr. Abernathy, establishthat the
miner had pneumoconioss.

Pneumoconioss Arisng Out of Cod Mine Employment

Because the miner workedfor over 10 yearsin coa mine employment, the presumptionof causdity
provided forin20 C.F.R. 88 718.203(b); 718.302 is applicable. The record does not suggest any other
employment that could be the cause of the miner’s pneumoconiosis, nor does any evidence rebut this
presumption. Therefore, Claimant is entitled to a finding that if he had pneumoconioss, thet it arose out
of cod mine employment. 20 C.F.R. 88 718.203(b); 718.302.
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Death Due to Pneumoconiosis

Asthe survivor’s clam was filed after January 1, 1982, under § 718.1 Claimant next must show
that the miner’ sdeath was due to pneumoconiosis. Degth dueto pneumoconiosismay beestablished under
§ 718.205 (effective on January 19, 2001) by any of the following criteria

1. Competent medical evidence establishesthat pneumoconiosswasthe cause of the miner’s
desth.

2. Evidence that pneumoconioss was a subgtantidly contributing cause or factor leading to
the miner’ s death, or that death was caused by complications of pneumoconiosis.

3. Under 718.304, the miner suffered froma chronic dust disease of the lungand chest X-ray
evidenceshowsone or more large opacities (greater than 1 centimeter), biopsy or autopsy
showsmassve lesons inthe lung, or the other evidence (inaccord with acceptable medica
procedures) show a condition which could reasonably be expected to yield such large
opacities or massve lesions.

4. Evidence that pneumoconioss hastened the miner’ s desth.

§ 718.205(c)(1)~(5); Shuff v. Cedar Coal Co., 967 F.2d 977 (4th Cir. 1992).16

Eight physicians, Drs. Trask, Proctor, Kleinerman, Nageye, Levitt, Ramsbottom, Caffrey, and Fino,
rendered opinions regarding the cause of the miner’s death.

Dr. Trask sgned the miner’s degth certificate and wrote that the immediate cause of the miner’s
deeth was “ventricular fibrillation.” He reported that the underlying causes leading to the immediate cause
of deathwere*“ischemic cardiomyopathy” and “coronary artery disease.” (DX 6) Dr. Trask submitted no
additional report or opinion regarding the cause of death. Dr. Trask’ s opinion, as reported in the death
certificate, does not support a finding that pneumoconiog's contributed to the miner’ s death.

In his initid autopsy report, Dr. Proctor wrote that the cause of death was arteriosclerotic
cardiovascular disease, and that “the cause of death [was] natural.” Helisted “pulmonary congestion with
focal fibrods and anthracos's (coa workers: pneumoconios's) under the category of “ggnificant findings”
(DX 7) Hedid not state aclear opinion that pneumoconioss contributed to the miner’ s death. In aletter
of December 12, 1997, Dr. Proctor wrote that he had reviewed the autopsy findings and concluded that
the miner’s pneumoconiosis “ contributed to the exacerbation and progression of [the miner’s] cardiac
problems.” (DX 31) He explained that athough pneumoconioss did not cause the miner’s cardiac
problems, the miner’s pulmonary condition caused the *heart to work much harder to adequately profuse

®Director contends that application of this amended regulation does not affect the outcome of the
case because the Fourth Circuit Court of Apped's hashdd that pneumoconios's condtitutesa subgantialy
contributing cause” where it shortens life or hastens deeth, even “briefly.” 8 718.205(c)(1)—(5);
Shuff v. Cedar Coal Co., 967 F.2d 977 (4th Cir. 1992). | agree.
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the system with oxygenated blood.” (DX 31) It appears that Dr. Proctor only reviewed the autopsy
materid again, and did not review any medica records of the miner. In addition, in neither his autopsy
report, nor in his 1997 letter, does he record any information regarding the miner’s history of cigarette
smoking and itsimpact on the miner’s pulmonary condition. In light of that, and given that this opinionis
inconggent with hisinitid findings (where he noted pneumoconioss only asa“sgnificant finding”), | find
that his opinion on cause of degth is entitled to minima weight.

Dr. Levitt wrote that therewas* no doulbt that the miner had Sgnificant pulmonary diseasethat was
caused by the cigarette smoking,” but he concurred with Dr. Proctor that the smple coa workers
pneumoconioss “contribute]d] to the exacerbation of [the miner's cardiac symptoms” (CX 2) After
describing the “deterioration of [the miner's] pulmonary function” based on his review of the miner's
pulmonary function and arterid blood gas studies, he wrote:

[Separating ischemic...heart disease due to atheroscleross, from smdl vessel...heart
disease dueto avariety of insults such as smoking canbe difficult. Thus, itistraditiond to
look for “ characteristic CWP lesons,” or other evidence of coal-dust related lung disease,
such as dlicoss, to determine the presence or absence of lung diseese. [...] There is no
question in my mind...that [the miner] had sgnificant pulmonary disease that contributed
to his death, although the principal cause of desth wascardiac. ...[ T]he presence of cod-
dust related diseases potentiate the damage due to smoking in a super-additive fashion.
Fndly, there are pulmonary arterid changes of pulmonary hypertenson, which further
support the presence of Sgnificant pulmonary disease, dthough inand of themsavesdo not
prove or disproveit. | am unable to reach a conclusionabout the presence or absence of
so-called “cor pulmonde (right heart fallure due to advanced pulmonary disease),” but the
weight and Sze of the heart...and the presence of pulmonary hypertension is suggestive.

(CX 2) I findthat Dr. Levitt’ sopinionsregarding pulmonary hypertenson and cor pulmonaeare equivoca
and inconclusive. Nevertheless, | infer that Dr. Levittis of the opinion that pneumoconioss exacerbated
the miner’'s cardiac symptoms because of a deterioration in pulmonary function, as he wrote “[t]aken
superfiddly, [the results of the early studies] indicate absence of clinically significant obstructive or
redrictive lung disease..., but the question of deterioration in [the miner’s] pulmonary function is clearly
evident in the PFTs fromthe period more proximal to the [miner’g| death. (CX 2) | find that Dr. Levitt's
opinion is well-documented and entitled to significant weight.

Dr. Kleinerman opined that even if the miner had pneumoconiosis, it did not contribute to the
miner's death. (EX 3) He attributed degth to ventricular fibrillation, ischemic cardiomyopathy and
atherosclerotic coronary arterid disease. He disagreed with Dr. Proctor that pneumoconiosis contributed
to the miner’s cardiac disease, on the basis that the autopsy materiad was negative. He found that the
miner’s pulmonary function studies were norma and showed no evidence of an obstructive or redrictive
lung dysfunction. Moreover, he found that the miner’s arterid blood gas studies were normd. As the
studies had been conducted as early as 1979, and as late as 1995, Dr. Kleinerman surmised that the
miner’s pulmonary functionwas normd for many years. He concluded therefore, that the pneumoconiosis
did not contribute in any way to the miner's cardiac dysfunction, nor cause, contribute, nor hasten the
miner’ sdeath. (EX 3) BecauseDr. Kleinerman’ sultimate opinion (i.e., that pneumoconiosisdid not hasten
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desth) is not premised solely on his erroneous finding of no pneumoconios's, and rather is grounded on
severd other rationa factors, | find that his opinion is well-documented and reasoned, and entitled to
sgnificant weght.

Dr. Neeye opined that death was due to “coronary artery disease’ and “damage in the
microcirculation as aresult of cigarette smoking.” (EX 2, p.22) He wrote that death was due to

complications of coronary artery disease and likely damage in the microcirculation of his
heart that were a result of his cigarette smoking. Being absent CWP did not cause any
imparments in the lung function or hasten this man’s deeth.

(EX 1) | find that Dr. Naeye is of the opinion that pneumoconiosis could not hasten the man’s deeth
because it was absent, whereas | have found that the miner had pneumoconiosis. For this reason, | find
that his opinion is entitled to no weight.

Dr. Caffrey found that the miner’ s death was not due to pneumoconioss, and he wrote that
evenif the miner had pulmonary problems, those problems were as a result of smoking cigarettes, and that
the miner’ s death was due to his cardiac problems. Dr. Caffrey wrote that the miner’s “heart was failing
rapidly” and that he “washbeing treated for fibrillation, congestive heart failure, etc.” (EX 5) Furthermore,
he testified that “smple CWP that is not high category does not cause pulmonary complications.” (EX 7,
p.19) Infact, when asked again “if on autopsy, the pathology demonstratesthat the pneumoconios's that
is present is minimd, then it's not going to contribute to pulmonary imparment or death?,” Dr. Caffrey
answered:“Yes” (EX 7, p.19) | find that this statement is not rationa under the Act, whichprovidesthat
ample pneumoconioss can be totdly disabling and can contribute to death. | therefore find that Dr.
Caffrey’ s opinion is not entitled to any weight.

Dr. Fino wrote that had the miner established that he had pneumoconioss, the medica evidence
established that his death was nevertheless due to cardiac disease, and that his cardiac disease was not
caused by coal dust. He specificaly rebutted Dr. Proctor’ sopinion (and ultimately theopinion of Dr. Levitt
who agreed with Dr. Proctor) that the miner’s pneumoconiosis contributed to the exacerbation and
progression of the miner’s cardiac problems. (EX 6) He noted that evenif the miner had pneumoconios's,

there was nothing to suggest a pulmonary problemthat could conceivably contributeto his
heart disease. He had no chronic resting hypoxia, and dl of hislung function sudieswere
norma. There was anepisode of hypoxia (with a p02 of 60) during January of 1995, but
that was due to heart falure. [...]Regardless of whether or not pneumoconiosis was
present, there was absolutely no evidence of any respiratory impairment or pulmonary
disghility. ...Regardless of whether or not pneumoconios's was present, this mandied due
to cardiac disease. That disease was not caused, contributed to, or hastened by the
inhaation of cod mine dugt.

(EX 6) Although Dr. Fino did not find pneumoconioss, he went on to consider the effect of presumed
pneumoconioss. | find that his concluson that the presumed pneumoconioss did not hasten death is
entitled to dgnificant weight asiit is well-documented.
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Dr. Ramsbottom stated in his September 1, 2000 letter that “[the miner] repeatedly complained
of labored breathing withinability to catch his breath and inmy medi ca opinion, Adrepneumoconioss [Sic
had alot to do withthe miner’ sdemise and general medica condition.” (CX 1) Thisletter isnot supported
by any objective data, except the reference to the miner’ s subjective complaints. | find that thisreport is
entitled to minimd, if any, weight.

For the reasons st forth above, | find that the reports of Dr. Levitt and Dr. Proctor (finding that
pneumoconiods contributed to deeth) are outweighed by the reports of Dr. Kleinerman and Dr. Fino
(finding the opposite).l” Thelatter represent the opinions of both aqudified pathol ogist and pulmonologist,
who bothreviewed the pulmonary functionstudies and characterized the miner’ slung functionas“normd.”
Only Dr. Levitt, and not Dr. Proctor, reviewed these studies when arriving a his contrary concluson. |
find that the evidence put forth by the Clamant isinauffident to establishthat the miner’ s desth was due to
pneumoconioss.

D. Concluson

| find that dthough the miner had pneumoconiosis, thereisinauffident proof that the pneumoconios's
hastened or contributed to his death. Based on the foregoing, | find that the Claimant has not proven
entitlement to benefits pursuant to § 718.205(c).

ORDER

The claim of W. JEAN WHITE for benefits under the Act is DENIED.

A
Robert D. Kaplan
Adminigrative Law Judge

Camden, New Jersey

NOTICE OF APPEAL RIGHTS: Pursuant to 20 C.F.R. § 725.481, any party dissatisfied with this
Decisonand Order may apped it to the Benefit Review Board within 30 (thirty) days fromthe date of this

7 Although Claimant submitted an affidavit of David Hunt, the miner’s co-worker, alayperson’s
opinionwithregardsto the issue of cause of deathis not probetive here. § 718.205(c). Hunt' sopinionthat
pneumoconiods * caused or exasperated [the miner’ 5] other problems, thereby making* black lungdisease’
theinitid and primary contributing factor that caused his death,” is contradicted by the record. Manciav.
Director, OWCP, 130 F.3d 579, 588 (3d Cir. 1997) (permitting an ALJ to consider “uncontradicted
relevant lay testimony where it corroborates the medica testimony of atregting physicianand is congstent
with the medical records.”)
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Decison by filing aNotice of Apped with the Benefits Review Board at P.O. Box 37601, Washington,
D.C. 20013-7601. A copy of this Noticeof Appeal must aso be served on Dondd S. Shire, Associate
Solicitor for Black Lung Benefits, 200 Condtitution Avenue, N.W., Room N-2117, Washington, D.C.,
20210.



